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INTRODUCTION

This response to the Department of Health's Mental Health Bill Consultation Document  (CM5538 – III) comes after convening two consultation meetings with leading Black and Minority Ethnic (BME) health care experts, as well as individual consultations with Black and Ethnic Minority individuals connected to, or affected by the mental health care system. 

These consultations were convened by the Afiya Trust with the help of Diverse Mind given our concern that the Draft Mental Health Bill , if implemented in its current form, is likely to further increase the possibility of abuse of powers occasionally practised under the current Mental Health Act. This applies especially to the black and minority ethnic populations. 

As has been highlighted by the Macpherson Report (1999) and a number of other sources within the prison system, both the police and the prison services are institutionally racist. Previous research studies have shown that Black people are: -

· more likely to be perceived as dangerous

· more likely to be brought into hospital by the police under Section 136 of the Mental Health Act 1983, even when they agree to voluntary treatment 

· more likely to be detained under Sections 2, 3 and 4 of the Act

· more likely to be prescribed higher doses as well as older forms of medication, and major tranquillisers

· more likely to be kept in secure, locked wards

· less likely to receive anti-depressants and non-drug therapies

· over-represented in Britain's prison population
SECTION 1

Specific BME responses to the consultation document

3.5 Proposed scrutiny functions to be included within the Mental Health Bill

With specific but not exclusive reference to the above, we are concerned about the composition of the proposed new Mental Health Inspectorate (MHI) and how its independence from government will be guaranteed.  We are also concerned that the inspectorate should reflect the ethnic profile of the compulsorily detained patient population. It is therefore our view that the  MHI should be staffed by people who understand the issues that affect black and minority ethnic (BME) people experiencing mental health problems.

We propose that The Department of Health also include capable and qualified people from the Black and Minority Ethnic communities who have been nominated by independent voluntary organisations.

3.9 Parents will, as now, be able to consent to treatment on behalf of their children

Families are important within the BME communities, and even more so to someone who is experiencing mental illness. It is our view however, that while some parents will be the best advocates and support for a young person with mental illness, others may either knowingly, by virtue of cultural taboos or otherwise, or through ignorance, contribute to that young person’s mental illness or at the very least, hinder that person's recovery. Conscious of the enduring stigma of mental illness it is our experience that many parents are often too confused, afraid or out of their depth to provide appropriate support for their mentally ill charge

The proposed legislation should include a number of services that would help parents to be effective advocates for their children's needs.  All parents should have right of access to information, which may be in the form of an information pack, given at the time of their child’s initial diagnosis and detention. 

The pack should include as a minimum:-

· information on young people’s rights under the Act

· parental rights and rights of advocacy

· complaints and appeal procedures 

· a list of local and national support networks. 

Furthermore, the pack should be developed in partnership with statutory health agencies, BME mental health voluntary organisations and service users. Parents should also have the right to support services that could include mediation and advocacy training

The legislation should clarify to what extent parental rights take precedence over those of a competent young person. The Act should make it clear that where there is conflict between the young person's wishes and those of his/her parents, the young person’s voice is paramount and that in more complex situations, mediation should be provided to resolve the conflict. 

A special concern raised by the consultation was the need to build safeguards into the Act to protect a child from clinicians who are too quick to assume mental illness in children and whose parents are themselves mentally ill.  Anecdotal evidence shows that this is a relatively common practice. 

3.9 During the initial 28 day period, the child will have access to a ‘nominated person’ to represent their views

In many cases, the young person will choose the nearest relative to Act on his/her behalf. Although we can see the possible benefits of someone apart from the nearest relative, being nominated for some young people, we have grave concerns that the choice of the nominated person will be at the discretion of the mental health professional, not the young person.  We believe that the presence of a nominated person can lead to, or even increase, tensions and conflict within families.  This will be particularly so where the nominated person is from a different cultural or ethnic background to the BME young person. This could further worsen what might be an already fragile relationship between parent and child.

We propose that: -

· The legislation relating to young people should use the language of the Children Act 1989. 

· The legislation should extend the powers of the mental health tribunal to provide a means by which the young person can challenge the choice of the nominated person.

· The legislation should also clarify whether a family member, being the nearest relative, can also challenge the decision to be replaced by a nominated person. 

· The thrust of the legislation should be to value and support parents, and to reinforce the role of independent advocacy over nominated persons. 

· Guarantees should be written into the legislation to ensure that nominated persons are from the same cultural background as the young person. 

We would further add that the proposed Advance Directive is a suitable place for the young person to indicate whom they would like as a nominated person, if the need arises in the future.

3.10 Proposal to extend the legal protections to children while respecting parents’ rights to make decisions about their children’s treatment

We propose that the age of 16 be adopted in line with other legislation as the age when a young person can make independent choices. This would help in the streamlining of young peoples’ service provisions that are currently governed by different legislation. However, we accept that age should not be the only factor to be taken into account when determining whether a young person is competent to make decisions. The legislation should require that the ability and capacity of the young person to speak for him/herself to be taken fully into account when deciding whether s/he is able to make informed choices.

We are concerned about the paucity of safeguards relating to ‘serious mental illness’ in young people, especially where a young person has been mistakenly diagnosed as mentally ill. In addition to the usual adolescent developmental changes, the BME young person often has to cope with adjusting to the demands of adulthood which, more often than not, includes racial discrimination and the attendant feelings of rejection and uncertain identity.

We have collected much anecdotal evidence of BME young people who are coping with the above issues and who, under the proposed legislation, would be at risk of a diagnosis of mental disorder. According to the current proposals, these young people could find themselves arrested, labelled, detained and forcibly treated for up to 28 days. We believe therefore, that the proposed legislation is not designed to deal with the specific cases of young people. 

Ideally, people of this age should be dealt with differently, in a care system that is distinct from that of adults. With this in mind, we believe that the new Mental Health Act should be used as a last resort and it should guarantee the young person’s right to a second opinion. This second assessment should take place within a 14-day 'cooling-off ' period following the initial diagnosis, during which time the young person may be put in a place of safety. 

Furthermore, the proposed services for young people could be improved by drafting the proposed legislation in line with the Mental Health National Service Framework (NSF) and the Children Act 1989. The NSF includes provisions for Crisis Intervention Units. These appear to be ideal places of safety during the cooling off period.  The Children Act already includes provisions for the care of children at risk.

3.17 Balance struck in the amended provisions between the rights of patients and the protection of staff from inappropriate claims

Discrimination and prejudice on racial grounds are common experiences of BME people with mental illness. The burden of proof requirement proposed in the draft Bill (3.16) does not make it any easier for a compulsorily detained person to bring a case of mistreatment against mental health care professionals. 

Patients should have the right to a trained independent advocate to support them should they wish to make a complaint against a member of staff. 

In terms of employees within the mental health care system, we are concerned that there is no provision within the proposed Act whereby staff who wish to report incidents of discrimination and malpractice among their colleagues, are protected from victimisation. It is particularly difficult for staff members of BME origins to use existing ‘whistle-blowing’ procedures, for fear of recrimination, which could range from victimisation to loss of their jobs. Staff has a duty to expose bad practice but they also have a right to protection from recriminations.  Ideally there should be an independent body outside their working environment to protect them. 

One possible way of addressing this issue is to include provisions within the act, that will strengthen existing NHS whistle-blowing facilities along the lines of the statutory duties in the Race Relations (Amendment) Act 2000 and the mandatory guidelines contained within “Improving Working Lives” (Department of Health, 2002)

3.24 (i) Whether any specific exclusions need to appear in the new Mental Health Bill, given that people will be protected from inappropriate intervention by the conditions which will govern any decision to apply compulsion 

We believe that by removing exclusions, the proposed Mental Health Bill will become a ‘catch-all’ Act. i.e. that it could include people who may not have a mental health problem but may have other kinds of problems such as experiencing a recent bereavement, other life-changing crises or simply being under the influence of drugs or alcohol.

3.24 (ii) whether those conditions achieve their aim of sufficiently defining the scope of the powers of the Bill 

A requirement should be added to the Code of Practice whereby at least one assessor is from the same cultural background as the patient. However, we share the view that by simply having a person of Black or Asian origins involved is not enough. S/he must be aware of mental health issues and have an understanding of the needs of BME patients, along with an understanding of the issues that may affect the patient's experience of mental illness and the ways in which the current health system responds to BME mental health care.

We propose that an independent body outside the mental health system should nominate this person.

3.24 (iii) whether there could be unintended effects of this approach; 

Statistics show that Black people are more at risk of being taken to Accident & Emergency (A&E) departments by the police where they are then more likely to become subject to a compulsory detention order and given drug treatment.  Removing the exclusions may increase the potential to discriminate against this group because of their race, colour or background.  We are concerned that the prevailing, widespread negative and judgemental stereotypes of young BME men will put them at risk. 

We are concerned that for BME young men who are already known to the police, the immediate response will be to have them compulsorily detained. If this is the case then individuals should be assisted to exercise their right to contact an independent advocate.

The Act should place a requirement on the police to move the individual to a place of safety other than the nearest A&E and in the meantime to contact an independent person.  This may be a person named by the individual, the local Crisis Intervention Team or the individual’s GP. 

3.32 Whether the inclusion of these provisions will do enough to ensure that information will be shared to improve patient care

We support the proposal of sharing information if it is in the interest of better patient care, with the proviso that shared information is accurate, non-judgmental and on a need-to-know basis. Information should be shared with a full awareness of the impact it will have on the individual’s care and the consequences of not sharing that information. 

At present, much information exists in patients’ records some of which are misleading and prejudicial to BME patients which can, in fact, adversely endanger care - for instance, the tendency to refer to BME patients as dangerous even when there is no history to support this. 

Once it is agreed, information should be shared equally between everyone involved in the patient’s care: professionals, statutory and voluntary agencies as well as patients and their advocates.  Users should have access to their records, and while they should not be allowed to change what is written about them, they should have the right to register their concerns or views. The Act should also regard the appropriate voluntary group as a legitimate partner in care and seek to involve them in the information-sharing process.

3.41 Whether the use of mental health legislation should be extended to prisons for people with severe mental disorders and on the safeguards that would be needed to protect prisoner patient and those caring for them. 

This group would like to register its view that prison is not a suitable environment for improving mental health.

a More to the point, we are very concerned that the draft Bill does not sufficiently distinguish between prisoner and patient, and appears, in fact, to blur the existing distinctions. We are further concerned that if the Bill becomes law, there will be opportunities for withholding treatment from prisoners who are found to be mentally ill, or for treating those prisoners inappropriately or inadequately.

a Evidence exists, including official statistics, which point to the over-representation of BME people within the mental health system.  Theoretically, with the Race Relations (Amendment) Act 2000 and the proposed Mental Health Act, there should be no increase in the already high numbers of BME mentally ill patients in prisons.  

We propose that the new legislation should include statutory requirements to reduce the over representation of Black people in both systems.

c The draft Bill addresses the approach to caring for prisoners who are mentally ill. We are concerned about the implementation in practice of a care regime for mentally ill prisoners within the prison system itself where, on paper, the prisoner’s status may change but not his/her environment. 

We believe that prisoners who are diagnosed with mental illness should be treated as any other mentally ill patient and removed to an appropriate environment, preferably a hospital, where s/he can expect proper care from appropriately trained health care staff.

The ethos and indeed the purpose of prisons are to punish people for crimes against society or against members of society. It is difficult to envisage that staff working within an environment where punishment is justly and effectively carried out on behalf of society, can be sufficiently detached from the system to act in the caring capacity required for mentally ill patients. The government’s own inspection acknowledges that health care in prisons is inadequate and of poor quality. 

d The Act needs to clarify/specify what is meant by ‘some level’ of health provision.  In our view ‘some level’ could range from providing a staff member competent enough to administer injections and a separate cell for mentally ill prisoners, to a purpose built, fully resourced facility complete with health care professionals and a range of therapies other than drugs. 

It is important that the Act defines both an optimum and minimum level of health care provision that should be expected in prison.  Such a criterion would make it easier, both to manage and to monitor.

Mental health treatment should be made to run concurrently with prison sentences. This would avoid the current practice in some institutions where prisoners are kept incarcerated until a month or so before their release date, at which point they are sent to a prison hospital to begin mental health treatment with a view to getting them back into society. As far as many of them are concerned, this is a second sentence for which they have committed no crime and are more likely to respond aggressively or be depressed which in turn can be used as evidence of the severity of their illness. 

The question of where to take a confirmed mentally ill person who commits an offence is not clearly addressed in the proposals. At the time of arrest, that person may not fall within the criterion of a ‘mental health emergency’.  Some direction should be included to guide the police whether to take them to prison or to hospital. 

Provisions should also be made for patients to seek redress where they believe they have had inappropriate care in an inadequate prison facility.

The right to an independent advocacy, which is the right of mental health patients, should be extended to offenders with mental health problems who are being treated in prison. 

Young Offenders and Mental Health

A recent report, The Mental Health of Young Offenders, confirms that the mental health needs of young offenders are being neglected.  Researchers found that young offenders are three times as likely to have a mental illness.  Mental health problems are highest for young people in custody (up to 81 percent) yet detection rates for young offenders’ mental health problems are amongst the poorest. There are no widely used methods of mental health screening within the English youth justice system and there are no existing requirements for mental health screening. 

The Act should make provisions whereby Magistrates include mental health screenings amongst its considerations, rather than waiting for symptoms to manifest themselves in prison

3.43 Outgoing mail of a patient detained in a high security unit may be withheld where it might cause distress or danger. The Bill retains these provisions with added flexibility to reflect developments in communication technology so that emails for example may be treated the same way as other forms of correspondence 

We agree, in principle, with the need (in a limited number of cases) to monitor the mail of detained patients although we believe that the patient should have recourse to appeal against the decision. We strongly object, however, to proposals to extend the present circumstances to medium and low security establishments. 

We put forward the following reasons for our concerns: -

· Interception and suppression of patients mail may be a violation of their human rights and would in our view go against the spirit of the Act. The proposals in the draft Bill could be interpreted to mean that, to all intents and purposes, detained mentally ill patients in hospital are in the same category as offenders in prison. 

The Act should state clearly under what conditions it is necessary to open a patient's mail and who should have access to the information thus gained. For instance, a patient may be communicating with his/her advocate on the outside to complain about the treatment s/he is or is not receiving. 

According to the existing Mental Health Act and the draft Bill, patients have a right to communicate with their advocate. We believe that the following concerns need to be addressed and dealt with in a comprehensive and fair manner:

· What happens if the staff insists on opening the mail? What happens to the mail once staff has opened it? Is it returned to the original recipient? Is it suppressed totally, or is it delayed until a specific deadline has passed? 

· What safeguards are there that staff will not use information gained from reading patients' mail, to intimidate, punish or discriminate against the patient, especially if that member of staff was unflatteringly described in the communication?

· Will patients who write in languages other than English be forced to write in English so that when intercepted, staff can understand the contents? Alternatively, will staff, unable to understand what is written, simply bin the letters or put them in a file?

Some mechanism should be included, perhaps involving the proposed Mental Health Tribunal and the independent advocate, to monitor staff responsible for inspecting and/or suppressing patients' mail in order to minimise the risk of violation of patients rights and privacy. 

3.47 The new Mental Health Tribunal will have a legally qualified chair and two other members with experience of mental health services.

Detained mental health patients will not be subject to automatic scrutiny until after 28 days, at which point a large proportion of patients who are detained compulsorily will already have been treated and discharged. 

In the existing Mental Health Act and in the draft Bill, patients retain the right to appeal against detention. However in the proposed Act a time-scale as to when the appeal has to be made and a response given are not clearly specified.

a The Bill does not give any time scale for an expedited hearing and evidence from the current Act shows that, in fact, many patients do not take up this opportunity for one or more of the following reasons: -

· they may be distressed, confused or may be drugged as a result of treatment

· many are afraid to do so in case it impacts adversely on their discharge

· many are reluctant to challenge the people (doctors and nurses) on whom they depend. 

· unlike offenders detained under the Police and Criminal Evidence Act, a solicitor does not automatically accompany detained mental health patients when they are being interviewed/assessed by a psychiatrist, and so they have no third party looking after their interest from the initial encounter.

These problems we believe, will be further compounded when letters between the patient and their independent advocate or lawyer can be intercepted by the same staff against whom they may wish to bring a complaint and on whom the decision rests to pass the letter on.

a. While the Bill states that members of the new Mental Health Tribunal will be appointed by the relevant Minister, it does not say according to what criteria, who is eligible and how one might put oneself forward for selection.

We believe that the Act should ensure that some members of the tribunal are drawn from a pool nominated by an independent group of BME voluntary organisations. 

b. Detained BME patients are often dispersed within the system and there is nothing in the proposals that suggests a change to this system. Dispersal, in our experience, means that in some health authorities there are relatively few BME patients while in others there are many. The Act should make it a requirement whereby each tribunal reflects the ethnic makeup of the detained patient population it serves.

c. There is nothing in the proposals that would guarantee that at least one member of the Mental Health Tribunal is of the same cultural background as the person coming before it, or that, on the other hand, culturally specific training would be available to all tribunal members and potential members. 

d. There is no proposal stating how the tribunal will be monitored and reviewed.

The Act should remind the proposed Mental Health Tribunal that in their new role they are subject to the requirements of the Race Relations (Amendment) Act 2000.

3. 49 The occasions where the issue is one of a simple matter of fact and when it would be appropriate for cases to be heard a legal chair sitting alone

We do not object to the principle of the legal chair sitting alone as long as it is only to do with issues of fact. We do object, however, to the legal chair sitting alone in the manner of a district judge. 

Because of the possible long term impact on the future of a patient that may arise from a decision taken by the tribunal, we propose that whenever subjective evidence is involved this should be heard by the full tribunal. 

This is particularly important in the case of BME patients in relation to whom we feel it is necessary to always guard against the risk of discrimination. 

SECTION II

Wider issues and concerns of the BME communities in relation to the Draft Mental Health Bill

Black and Ethnic Minority people are concerned about a number of proposals within the draft Bill, which, if it becomes law as they stand, will: -

· Have little impact on reducing the already high numbers of people from Black and Minority Ethnic backgrounds in the mental health system

· Not change the means by which people from Black and Minority Ethnic (BME) backgrounds enter the mental health system; nor will it improve the care they receive within it

· Do little to lessen the stigma of mental illness amongst these communities

· Strengthen the belief that mental illness is synonymous with criminality

· Infringe on individual human rights

We raise these concerns against the backdrop of an increasing body of evidence, which shows that people from Black and Minority Ethnic (BME) backgrounds are not biologically more predisposed to mental illness. Nevertheless, as a group, a disproportionately high number of them are diagnosed as mentally ill.  People of African Caribbean origins in particular are up to six times more likely than whites to be diagnosed as schizophrenic and be detained in mental institutions.

The preliminary findings of the 2nd National Visit of the Mental Health Commission to mental health and learning disability units in England and Wales is a matter of grave concern to us. The figures in this report, which focused on the care of Black and Minority Ethnic detained patients highlight in no uncertain terms, the urgency with which we have to address the disparity which exist between Black and Minority Ethnic mental health patients and mentally ill people from other groups. Some of the more pertinent points in the report are as follows:

· Of the 534 detained BME patients, Black Caribbean comprised the largest minority ethnic group (42 percent). 

· More than two thirds of the patients were men and the majority were aged between 25 and 44 years.

· 116 of the detained BME patients did not have English as their first language; and between them, they spoke 26 different languages.

· Although ethnic monitoring has been mandatory in NHS Trusts since 1995, of the 104 units only half had written policies, procedures and guidelines. Staff are therefore devising and implementing care programmes for patients, without taking into account their cultural background, language or religion. 

· Three-quarters of the units had no policy on dealing with racial harassment of BME patients by other patients or staff. Examination of the notes of 59 patients revealed that they had all reported incidents of racial harassment. 

· Two-thirds of the units had no policy on training in race equality, nor did they provide training in race equality and anti-discriminatory practice for staff.

· Half the units had a policy on the provision and use of interpreters but only three-quarters used people who were trained in interpreting. Some unit managers did not know whether the interpreters they used were trained or not. Two thirds of units used patients’ relatives and friends as interpreters.

· Most ward managers said patients could request an interpreter but only a few could recall this ever happening. 

· Only 31 of the 56 patients not fluent in English had ever used an interpreter. 

BME organisations have long campaigned to highlight institutionalised racism within the mental health system as well as its impact; both on the way people from these communities enter the system and their subsequent care. Indeed when asked on BBC2 Newsnight about the high rates of black people inside Britain’s psychiatric system and whether the mental health system is institutionally racist, National Director of Mental Health, Professor Louis Appleby, said: “If by that you mean that the system operates to the disadvantage of some racial groups, I have no doubt about that. But that is not to say that individuals working in the system are deliberately racist…”

Given the disproportionately large numbers of black people in custodial care, it is easy to assume that as a group they are more prone to mental illness. However, researchers from the Institute of Psychiatry found no genetic evidence that black people were prone to schizophrenia. Indeed in the Caribbean the incidence of schizophrenia was identical to the white population in the UK. The researchers could only conclude that one had to look for answers within the psychiatric profession itself and amongst psychiatrists who may sometimes be misinterpreting the behaviour of black patients who are not mentally ill.

In Professor Robin Murray's words, “It seems to be something in the social environment, something about being black in Britain. The experience of black people in the UK almost drives them mad.”

We are therefore concerned that the draft Bill does not address the issue of racism and the very crucial role racial discrimination can play in determining the outcomes of BME people’s interaction with the mental health care system. 

Mental Health and the Race Relations Act

The Race Relations (Amendment) 2000 is probably the single most important piece of legislation in Britain in current times, especially in terms of its implications for Britain's minority ethnic communities. For the first time it signals to public bodies that better race relations is not an option. The duties under the Act apply to everything in this country from parliament to how people behave on the street. It is totally inclusive, at least in theory, because it codifies the fact that all citizens have identical rights. 

All public authorities, including those providing mental health care as well as the new mental health tribunals therefore have a duty under the Act to ensure that BME users are treated equitably. 

We are concerned that the draft Bill makes no mention of the Race Relations Act nor does it remind health care providers of their duties towards BME patients. 

From experience, we know that unless this is written into the Act as a statutory requirement, it will be ignored in practice or implemented haphazardly across the country. Furthermore, without a written requirement, monitoring is also more difficult to achieve. 

Overall, while there is nothing in the proposals that is intentionally against BME people, we believe that positively adding a BME dimension to the Act will signal a commitment to these communities that they are not forgotten and their concerns are being taken seriously.

Legal issues

The broad definition of mental disorder as it currently exists in the Bill presents the real danger of catching people with personality disorders, sexual behaviour problems, drug and alcohol abuses, DSPD and other non-offenders who have never harmed anyone. Under current legislation, doctors are required to apply a ‘treatability’ test before they initiate a particular treatment. The proposed legislation would do away with this requirement.  This would mean that someone from one of the above groups might be compulsorily detained and forcibly treated, including psychosurgery, without clinicians having to justify whether the treatment is either necessary or appropriate. Our ultimate concern is that the impact of this too-loose definition can make health care professionals agents of social control.

· Furthermore, the new proposals would give police officers the right to enter a private home without a warrant, remove an individual, who may not have committed any offence, and take that person to a place where s/he can be compulsorily detained for up to 28 days.

· Under existing legislation, patients can only be compulsorily detained for three months. (check) The proposed legislation gives the mental health tribunal powers to compulsory detain and treat patients up to 12 months. The proposed legislation does not automatically give patients the right to a second doctor opinion.

· The proposed Bill has no provisions for statutory aftercare provisions, which was covered by section 17 of the existing Act. 

Funding

In order to fully implement new legislation it must be properly resourced so that all parts are rolled out at the same time.  About 600 new members will be needed to staff mental health tribunals, money should be made available to train them in cultural awareness as well as to recruit appropriate numbers from the BME communities. 

Money should also be committed to develop an information pack that will properly inform patients, their relatives and advocates of their rights and procedures. 

Definition

We welcome the attempt at a new definition of mental illness. However, we are concerned that for the purpose of compulsory treatment the proposed definition is far too broad. As we've pointed out before, the definition of ‘mental disorder’ can be used to include people with markedly different political beliefs, those involved in terrorist activities, differing religious persuasions as well as people under the influence of alcohol and drugs. This could lead to an increase in the number of people subject to compulsory detention and treatment. The definition as proposed is incompatible with the general principle of the draft Bill as an Act of last resort. Patients detained under the Act will have lost both rights and liberty. 

Health care vs. public order

We are concerned that the general thrust of the draft Mental Health Bill is towards maintaining public safety and not providing care for the sick. The broad ‘catch-all’ definition of mental disorder opens the door for more people to be detained and forcibly treated against their wishes. 

Compulsion

The proposed Bill is not clear in distinguishing between patients and offenders. In fact, the overall effect of the proposals is to treat patients as prisoners without the safeguards and protection that are offered to offenders. We are concerned at the apparent blurring of boundaries between health and public order. The mental health system should be reserved for the care of people who are mentally ill and in need of care. It should not be used to maintain public order.

Decision-Making, language issues

People with mental health problems should be treated the same way as patients in the general health care system. This means that they should have the right to refuse treatment and to request a particular treatment. 

The Act should include a requirement for those involved in assessing patients for compulsion to be aware of people’s capacity to make a decision. 

Many people from BME communities speak languages other than English or have non-standard ways of expressing themselves. It is a well-documented fact that in times of a crisis or strong emotions individuals revert to their mother tongue. It is of crucial importance that the person carrying out the initial assessment is aware of this.  A recent paper, Mental Health Advocacy by the Joseph Rowntree Foundation, shows that the whole issue of language is completely ignored in mental health care.

Without knowledge of the language and cultural background of patients and without staff members within the mental health care system who understand people of similar background, we cannot see how they will be able to give good quality care. This is where we believe the RRA would be important, it would ensure that policy and practice that impact on BME patients are not discriminatory.

Human Rights

We are concerned about the human rights aspect of the Bill. If passed into law as they stand the draft proposals would not meet the requirements in the Council of Europe’s White Paper: ‘The Protection of Human Rights and Dignity of People Suffering from Mental Disorder’ - one requirement of which is that the person making the decision to detain should be clearly independent of the person or body proposing the detention. Furthermore, proposals in the draft Bill with respect to examination and compulsory assessment are likely to be incompatible with Articles 5(4) and 6 of the existing European Commission on Human Rights (ECHR). It would therefore be open to challenge since the majority of patients will not have their detention reviewed by a court or similar judicial body. 

Advance Directive

We would like to see the requirement for Advance Directives written into the Act and appropriate parts incorporated into the care plan. As a minimum, the Advance Directive should cover everything that an individual would require in order to give informed consent, and should be developed by the patient in partnership with his/her advocate.  

We view the Advance Directive as a ‘mental health donor card’ specific to that individual.

Care Plan

We believe care plans are positive because they will help to focus health care professionals on deciding whether a particular course of action is necessary or appropriate. 

Independent Advocacy

Access to an Independent advocate should be the right of all mentally ill patients and not just those detained under the Act. Independent advocates should be available to patients whether they are in a hospital, in the community or in prison.

Mental Health Appeal Tribunal
As already indicated in this document, there is no guarantee in the proposals that the Appeal Tribunal would be independent from the MHT. If this is the case then it is unlikely that an increased number of people will appeal, when some or all of the people who initiated their detention in the first place are likely to have to make a decision on their appeal. 

Expert Panel

We would like the word, ‘expert’ to be more precisely defined. We believe that an expert panel should not only consists of people who are conversant with mental health issues and the laws governing this area, but s/he should be knowledgeable of the cultural and ethnic backgrounds of the diverse range of people from BME communities about whom they have to give an ‘expert’ opinion.

Voluntary Sector

There is no role proposed for the voluntary sector in the draft Bill although, in practice, this sector is playing an increasingly important role in mental health care and aftercare. Provisions should be made within the Act to involve the voluntary sector at all stages as advocates, providers of places of safety, and facilities for crisis intervention

Other BME recommendations outside the stated consultation points

As a collective of BME health care professionals we call on the Secretary of State for Health to consider the issues that impact on Black and Ethnic Minority health care, as outlined in this document, and devise the Bill in a way that they are clearly reflected in the Act. 

In summary we propose that:-

· the Act be drawn up with reference to the Race Relations (Amendment) Act; the National Services Framework for Mental Health; the Children Act.

· in the light of past research, which clearly demonstrates the inequity of mental health care in terms of race and ethnicity, the proposed Community Health Inspectorate (CHI) should work in partnership with BME voluntary groups to monitor the impact of the Act with reference to the Race Relations (Act).

· racism be made a public health issue

· the Act focuses more on providing care for the sick.

· emphasis be placed on health care when a prisoner is found to have mental health problems.  That they are treated in hospital and that treatment is initiated at time of diagnosis

· the term ‘mental disorder’ be redefined in a more specific way, since the proposed definition may be open to abuse

· the Mental Health Inspectorate is independent from government

· CHI be required to acknowledge that BME patients, because of their ethnicity and history is a distinct group with different needs from the general population 

· the huge problem of the high proportion of black men who continue to enter the mental health care system through the criminal justice system be addressed

· the cultural needs of BME patients be taken on board as part of their overall health care, from the point of assessment to discharge.

· independent monitoring and scrutinising care programmes acknowledge and address the needs of BME patients 

· it is statutory that mental health patients are stabilised within a specified period - 6 months for example.

· the role of the voluntary sector within mental health care system is clarified

· the situations when staff can open patients' mail and what is done with the information is specified

· that members of mental Health Tribunal (MHT) are trained in culture awareness 

· safeguards are established to prevent the legal chair sitting alone, abusing the position

· young people be given the right to nominate a person other than a relative to act on their behalf

· all mental health patients have guaranteed access to a trained independentadvocate, including patients in prisons

· it is built into the Code of Practice, that at the time of first encounter, police will contact someone known to the individual rather than rush him/her to casualty where s/he may subject to compulsory treatment

· a safe system be implemented where professionals can expose bad practices without fear of reprisals

· magistrates are enabled to use mental health screening as one of their considerations during sentencing

· in keeping with other legislation age 16 be adopted as the age where a young person can make his/her own decisions.
Appendix 1

Following the publication of the White Paper on Mental Health in June 2002, the Afiya Trust sought to co-ordinate a national Black and Minority Ethnic (BME) response to the draft proposals. This involved consulting with leading BME health care experts and users as well as facilitating two consultation meetings. 

FIRST MEETING

Afiya-Trust, 27/29 Vauxhall Grove, London, SW8 1SY

6th August 2002
Chair:  Lord Michael Chan 
Afiya-Trust
	Name
	Position
	Organisation

	Tsegai Gezahegn
	Health Network Manager
	CEMVO

	Marcia Brissett
	Trainee Psychologist
	Student

	Jaya Kathrecha
	
	

	Millie Reid
	
	GLAD

	Kiran Jutla
	Development Manager
	Diverse Minds

	Safron Simmonds
	Carers Support
	TASHA foundation

	Carl Douglas
	African Caribbean Project Officer
	Rethink

	Lila Odedra
	Public & service Planning Officer
	Leicester SSD

	Claire Felix
	Service Development Manager
	Rethink

	Surinder Chera
	Project worker
	

	Jagadish JHA
	
	

	Simon Lawton-Smith
	Head of Public Health
	

	Shahid Sardar
	Liaison Officer
	Diverse Minds

	Nutan Kotacha
	Development Officer
	

	Frank Keating
	Lecture in Psychology
	University of Kent

	Paul Moore
	Mental Health Officer
	

	Christine
	
	Service User

	Dianne King
	Lambeth SSD
	Lambeth 

	Marcia Rice
	
	Change 4 Life

	Tolu Somohu
	Carer
	

	Neema Mandalia
	Information Manger
	Afiya Trust

	Stephanie Fawbert
	Cancer Project
	Afiya Trust

	Daniel Mwamba
	Network Manger 
	Afiya Trust


SECOND MEETING

Afiya-Trust, 27/29 Vauxhall Grove, London, SW8 1SY

5th September 2002
Chair:  Chinyere Inyama:

 Mental Health Solicitor, Inyama & Co
	Name
	Position
	Organisation

	Dr Suman Fernando 
	Psychiatrist
	

	Carl Douglas
	Development Manager
	Rethink

	Millie Reid
	Development Worker
	Glad

	James Gbesian
	Advocacy
	Rethink

	Shaid Sarda
	Liaison Officer
	Diverse Minds

	Melba Wilson
	Programme Director
	

	Pauline Aboot Bulke
	Director
	Footprints

	Jagdash Jha
	Member
	Diverse Minds

	Carl Webia
	Senior Mental Health Lecturer
	

	Donnayarie Sharpe
	Project Director
	Harmony Project

	Claire Felix
	Service Development Manager
	Rethink

	Peter Scott Blackman
	Director
	Afiya Trust

	Neema Mandalia
	Information Manger
	Afiya Trust

	Stephanie Fawbert
	Cancer Project
	Afiya Trust

	Daniel Mwamba
	Network Manger 
	Afiya Trust
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